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Cooualssijon. having u&«x«af%Â  «3n>cat*d ut agreMient. containing a

jvrlpdie^&onal face* set forth in thm aforee.aid draft of
co«pl4int# a « u t i i m t t;hat the signing of said *ar«w>ent i s for
i a t t l w a n t puzppa«« oivly and do«g not eonatitttta 4A adaiasion by
roapoiwteRt that the lav has faem violated ai alleged in such
co»fla±n*r cnd-^aivora and o^tes provitiona as r»quix«d by the,,
Coswisnion'e rttl94; aad

The Comni»aion having xh^CMfter conaidered eke matter and
having dotQj«ninJod that i t had SMSOU to believo that the
zrevpond^nt ha» Violate* thef aaid Act, aftd that complaint fhoold
issue stating i t s charges jjt that seapeet# and having cbereup***
Accepted the e*eeu«ed oe^Mint' agreemant end placed »ueh *gxeement
on t;lM public record tex m period ef sixty (60) day*, «nd having
duly con4l4e**4 th« Gt»o»en1ifl filad thereafter by Interested
persona puXHuê t to $ 3.34 of Its Rulesr and having duly
considered the -reeonAondatione of i t s staff to modify the consaxit
agroerfcent puxaî ant to mUe î Bamante reeelv^l and the puppl«Bent*l
l e t t e r «§s«eeeni «x«cut«d by the respondent •* counjiel, now in
CwrsHer «bnfen*ity with tht procedure pze«crUM4 in 5 2.34 of its
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HvXec, T:H« Cemiifion hereby i i t u u i t s complaint, unices the
1 following 4uric*ietlonal f inding and enters the following, ardar,

1. fteependemt: Xmeri**n Institute e£ Certified Public
Accountants Lm a corporation organised, Q*is-cing and doing
businepii Miidcv And by virtue ef the lav* of the Dis tr ic t e£
Colwbia, with i t s office and principal place of business located
an 1211 Avenue of the Aaerieas, Hev Yoyk, Hev York L0034-B775-

a. *he rod#*al Trade CaroiiMion hea luriadiction of the
m&immz matter o^ thi* proflQQdJ.ng and of tha respondent, ahd the
proc^Qding ia in1 the pablie Interest.

XT Xfl ORsnufcd that <or pircpaees c£ Uxi* order the folioving
defixiicione shall BppXyt

A« ÂICTX̂  mean* AawiciR In«tltut« of Certified Public
JUieowit;»ita and i t s Board of Directors, Council, coiwnirteod, «ask
forceor o l f i o ^ n l r^pregentati^ttfl/ agenn, employees f tfuecseaaors,
asd aeaigriBj

B« #Attest service- means providing (1) any audit, (2) any
roviev of a financial «tatj&aentr (3j any compilation of a
filnoncinl B t a t ^ n t whan the eartified public aocotfnunt r « A " )
esqpeeui, or rQaa^nably might «£fect:# that a third party v i l l use
mho eampjLXetiem tad «wa CPU. deed not: disclose a lack o£
independence, and (4) any esaffiination of prospective financial
infomarion;

C* "Audit:* aoana an oauainatieA of financial etat9^«mLfl o£
a fomon by a CPA* conducted in accordance with generally
aeeapted audX^lng f$^amOmmAM0 r^ determine whether r in the CFA's
opinion, rho «tafeemettt« eonfoia vith generally ace^pted
accounting principlee or# i f applicable, vith another
co»pr«hen«ivo bisisis of aecounUing;

D, - "Ccaaflralssicin̂  iiwtans oovpeneacXen/ except a referral fee,
Tu£to*=±nq any product or e^jvice to be
imreon; :

fee cvcoBM^ind e*
supplied by Anftthcr

B« •Cowpijliition of d financial «tacei»*nfe* means p^eenting
in th% fora of al financial statemisnt information that lm tk?
reprQc«ntatiorx of any othex parson virhout the CPA ŝ undertaking
to expifees any a*anirafic* on the dtateneatj
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Ff 'Contingent fe«- me^ni e fee established for tho
performance of any service paravane to art arrangement In which no
fee will be charged unless a specified finding or- result: i*
ntAlntii etf In vhich the amount of the fee Is otherwise
dependant upon tho finding or w m l c of such jervicej

c. -Disciplinary action" moans revocation or suspension
ofi or refusal *a f i m f siesibership, or the imposition of a
mpriaand, prob4€\tonr constructive coftsmnt, or 4ny other penalty
otf conditionj

H. *&ni^iiafeion •£ pro*i«ctive financial inferoation*
wmmn* »n evaluation tar a CFX ol: (i) a foncaet or projection,
(2) t M euppoxrt ondftrlying tho assujnfetiona in the foreoasc or
projection, (3) Whether tha psiisentation o£ th« forecast ̂ r
pxoj«otien Is In conformity wH;h AXCIA presentation guidelines,
and (4} whothor the Ma«sptioii» La tbo forecast or projection
provide a re*»att»ble h*sii for che forecast or proj«ction;

X. 'for«c«At* miana prcapoctiv^ £ifuinexal atarementfl that
present# to %hm beat of the revpondible pa^ty

1^ knowledge «nd
belief, an entity's expected linanciaX position, results of
operetioas, and 6hangea in financial position or eash flows that
axe framed en *hm'responfiible party's assumptions reflecting
condition* sx oxpects to exist and the course of action it
aspects to take?*

j, -Peraon* awans any natural person, corporation,
partnership, unl^eorporatod association * or other entity;

X. "Vrojepfeien" means siro^pective fiftancial fitatamanta
that fr*con«f me the bast o£ the responsible party's knowlodg*
and belief, given on© er mere hypothetical assumption*, art
entity's «xp«cted financial positionf results of operations, and
changes in financial position or cash flows that are based on the
responsible party's assumptions reflecting conditions it expects
would essisr and %hv eouroe of action it e*p*cts vould be taken
given,aueh hypothetical aficumptions;

Is. •Referral fee* meanu cofflponaation for reccnimendinfl or
referring any soarvico of a CPA to any person;

U% "Revlev sM»ans to psrfessi an inquiry and analytical
procedures that permit a CP* to daHArmlns whether there is a
reasonable hmmim f oy .oxpseasing limited assurance that there are
no material modification* that should be ipada to financial
atat«nenra in oasdar for then to be in conformity with generally
accepted accounting principles or, if applicable, with another
eapprelienslve tHt*i* of accounting; and

to. •9r&de n«9«* medns a name used to designate a business
e^te^rise.
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XT IS TGUHfift OftOIJIED that Aie?A, directly, indirectly, or
tHxougk any person or otHer device, in eonimctlon vith i t s
act iv i t ies in ear affacting camcxareQ, as pconae^«* Ls Amtlamd in
Geccien 4 ef the Federal Trade Commission *£*, a ha 11 forthwith
e i t l i and dttiflt front

A. Restricting, regulating, inpading, declaring unethical,
advi^inf »emhor^ ttgainati 0< Incarfaring with any of the
fallowing pjea^tieca by any CFAi

1. Tha offering or rendering o£ profQBMion*l sa^ricas
soz, or rhfi receipt of r 4 contingent fae fey a CFA,
pxiovidad that J(i2CPA aay prohibit the engaging to
randa? or ra&daring by a CPA for m con^Ioginr. faa:
(a) of praiaaaional •ajevieae £gr# or thm receipt
of aoeh a faa from, aay parson for trhom tha CFA
alao pwtjonw «itta»t aatrica«# duriftf tha period
6f the actoa^c ««xvie^6 aag«g«»ane and the pariod
<ov^rod by any historical flnai^ial B-tat*m^nt«
involved 4A such at^tet aarvicos; and (b) for the
^x^pajra îon of original or «iandod cax ro^urna or
claims for tarn r«£und9;

a. 9ha o£f«ring oar randaring of professional arervicat
for^ or %ha raciaipr o£# a diaclesad oegmiftaion by
a cfX# prpvida<l that the aftgagint to zmjxdms or
rondoring of professional saxvieaa by & CPA for a
eemaisslon forr OK the recoipt of a coiwniision
£rom# any par«an Cos vhrni the CVA also performs
attast: aarvicen aay be prohibited by tiha AZCVA
4uring the periled of the arrest aervicas
engagaoiant. and xh^ period covered by any
historical financial sta^amants involved in «uah
fttev^ servicoa;

3- flie paymant: or accoptanee of JWiy diBeloscd-
rofarril fee;
•

4. She aalieitafcion of any potential client by any
* I, ineludiiig dlxact aolicix&tian/

C-.
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Advectlainf^ iaitfiuding. but not limited to:

(a) any ««Lf-laudatory or comparative oi*L*;
i

(b) any testimoniml or ando^aafhont; and
•

(c) any advertiseman^ not eonsidarad by XICFA to
be profesoilooally dignifiad or in gedd tasto?
and

»Oi 2S^-I9S-SI3 0Q3I0NdS - U » 3 L\r'W tfSSQ'ie
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The ufl* of any credo n*»«;

9H0VSDBD TBXT nothing contain** in thi* ord«r *h*ll prohibit
AICfA i^w fowdilatlnflt adopting, diwwuA&ating, and enfeaclng
susaaabi* ethical yuideliiieff govarning the eonduct ot it«
inefliier» with reapect to solicitation, advertising or wade name*,
lUfiiuding unBubPtantiated »«pr••an^Ationa r that «ClX reasonobly
faaliAVti wculd be fal»a or dfl̂ optivQ winhin tJi* naaning af
S#eti*n S mi rh» red^raa frads Commission Act;

B. ' Tattttg or thsfefttq&lit? to takt £ax»al or informal
dis*ipliaa*y a^Clon, or eoadu«clng any investigaci^n or inquiry^
applying standards in vialafciofi o£ thin order;

C, Woptimg or naintaining any ml«, «gulatl6A, in^rpre-
nation # ethical killing, eenospt, policy# or couno of conduce
that ifl in violation of efci* onler;

B* SAdmoliis, urging» et)^ouragingr or aa»i«ing' any associ-
ation o£ SLeemotLzmzB to #otfag« in *i^ aet that would violate thia
o*44X 12 don« by! XZCPA provided r hewawr, that nothing in *H1«
order ohoXl prohibit AICP̂  frcra «oliQiting action by any fodaral^
state or lofitol gbvernwentJil entity*

2 . Applying or interpreting any other language containad '
in the Code of P;rafeas±on*l C««duct or i t s miccmors in A manner
that; would viplajM thi« crdory

PftOVXBED THAI tHJL* ord«3f a Kali not prohibit XICPA from:

(»} suapanding SMunbership in A2C9A i£i

a mojBbar'B emJriieat* as a CPA or license1 or
pbrait to practice &a Sttcb or to practio« public
accounting IM suspended aa a diselpllnkry qiaasure
by any governmental entityj

11. s t M b i t U registration at an Uiv*atmmni adviser
i t BUtfpuided by thw SECj

l i i . a J^mbor^ ^o^itftr*tion av n btT»kear-d«*Xer X«
a»flf«*i«4 by tlno SBC or fay any *tat« ^gancy acting
piiMTUnt to any ^pplie«bl« sCate l*v oz regulation
relating to the Issuance, registratAon# ptu^has*
oic sal© Of SKuzitieffj or

iv. a: »c»ber is sua^ended fro« practicing before the

au
V
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but any such Buapft«ai*ft by AICfA • » * " tsr*lna«a *pon
» ! n ! 3 U « » e a t of%ny »uch « a * t « l « w , 1 1 M W « « p « « x t ,
r sg i*«et±on . or authorisation xa practice; or

(b) «esminaeing membership in AXCPA 1£:

i a j M k i i ' . cwUfieAtfl M a CTA o« lie«n«« *r
p«zmis to «««Blc« »• ««:** o r te» praccle* public
Sccointing i s rweJwd, withdrawn a* eanealled as a
disciplinary »wa«u»« by ««y 9ow8rn»«n«»i entity?

i i A aanhar's r»gi*f»t iaa as an invsstpiftnc adviser
i s revoked by xha 5«Cj

i i i . a »a«bar'« satfijvuacim a« » ferok«r-da*l«* i s
z«v«k«a by t»o $SC ar by « y atate af*ncy ae«ing
pursuaac *a any applieabia Ptata law c* ragulat^on
relating *• tha iasoanea, ragiBtwtion, purchase
a* aalo mi ••auelelaa}

i v . * aasbaf la Mbjaae ea a final judauast of
etevieiion far «rittinal fraud or foe a er*»a
fttnishabla by lapriaonaent foe « n n than ona y«*r;
ox • .

v . a: manbar i s diabanad from praefcielng before cha
IRS.

III .

Xffi IS rURXUSR OKDCREO that AICPA flhallc

A. sistzibtt^a » copy of thla exder aftd an announca««n« ln-
tha faavi shown lh Appaadlx A, vitblA thirty (30) day* afta* This
ox4«r baeooiee f lkal . W a i l pcr*onn«l, ag«nta. or repre««nt«tive«
of XICP* having ^oponaibilitiwi with raspact to tha aubjacr
• u « « r of thltf ordax and «acajre from aach such parson a aLfpnad
s«afe«aica« aalmowladgiiig xaealpt of -this o*4as and eaid

• Dla«rlinit« by rffcll a copy of this order and *fi
annoi ice^^S til- * 2 P «hov» in^ppendi. A. . ^ ^ ^ S S ™
days af««* « i ia ordax baeomSB fiaal^ ta a*ah of i t s •ambara and
*p . . c h »««*• *ofcia«y of «ami.fi»d pvfalle aeeount«nta;

c . Publish this ardar and an imumnofMnt in tha for»
•howif i n Appendix ht vichin aixty <«0) daya aftar thia erdar
Ko2s"fi2T i» « i«»* of tht >Journal of * f ^ « » ^ ' ' ^

° s a » tvpa s i s * n»s«ally usa* for arxiclas which are publish** n»
» t h i ^ • Journal of fceeauncancy or in any aw=e*a*or publicationi.a

©
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D- vitHln ninety (90) day* a£t«r this order become* final,
pufcliah and distribute zo a l l e istari o< XICPX and Co a l l
MS3on**l, cg«*ts, or representative* ef AXC?A having resp*n*i-
Bi4itl«9 vi*J* xeapect to tb* tubjeet «attQr of this order revised
v e n i e a s o< XICPA'« Cod* o£ Prcfaaaional Conduct, Ay lava,
eoncapt* at prafeoaionfll ethics, intcxp^WT;loMf •chie^a
rulinga! or oth*r fe l icy stetemcinta or guidelines of kZCth vhich
(1) delQt« *hy xnatariai. thdt i s lncoruiifitent with Pact XI o£ ^hi»
order and (2) otherviia comply "ith thi* order;

E. ? i l# v i th rh« FedarAl Tr»d«. CommisaUn within flixty
(fQ) days i f t t r thia ordor btmmmm f inel, one (1) y#ar after thi i
crd«x: bocomea final f and at aucli othm^ tiibea u th# Fsderal Xrada
CowalaoiOfl v^p by vritten notice to MCPX x#«juefltf & report in
wxi/tin? so^^ing forth in detail the manner a&4 torn in which i t
h99 coioplied 4nd *JS complyiA9 with thifl or4a*|

r. For a period ol fiv# (5) yaart a£tar chis ordex becowefl
f inal # maintain and mak« available to the Federal Trade
CoBnlB«ion ataf£ for inspection and eopyi9«r« upon reasonable
n*tlc«, roeoriH ftdoquata to d«ficrib« in datail any action taken
in compaction vifch any activity covered by *AXX* II and III of
thi* order r ineltidtng Afiy uritton eonBunicatlonn and any
oujwiari«^ o£ oral esMwnleationsj and any disciplinary action;
and

c . Wotify tiha Fad^^al Trade .ficMnmiseion at least tKirty
(IP) days fziov to any pwpo«ad e)tan4«B in MCPA, such aa
disooltixian or ^Mv^aniiailoa resulting in thm ^merganc* of a
&u«0«p«or csorpociicloA or aasociarion. or any other chang* in the
eosporatlon ox association vhich 9ay a£feet eMiplianca
obligationa arising out of tJiie order.

by xho ComwiJifiion. Comitffiionttrs Asouanafa and <X/dn disientad.

SEAL
t&vJUM.C&XDonald S. Clark

Secretary

X8SIIS0t July 26V 1990

u
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Home - States - State Rules on Commission and Contingent Fees

State Rules on Commissions and Contingent Fees

c
V'

u

c

CD
• •

CO
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J

STATE
Alabama

Alaska

Arkansas

California

Colorado
Connecticut

Delaware

D.C.

Florida
Georgia

Hawaii

Idaho

Qlinois

Iowa

Kansas
Kentucky
Louisiana

Maine

Maryland-

Massachusetts

Michigan

Minnesota

Mississippi^-
Missouri
Montana

Nebraska
Nevada

PERMIT
X

X

x !
X

X

X

X
X
X

X
X
X
X
X
X

X
X

X
X

x ,
X

X

X
X

PROHIBIT

Statute

X

X

Regulation

X

X

X

X

• • J j

httD://Mrgw.ai^orB/stat«^uaa/commfeesAtm 04/21/2000
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C
u

CO

U
C-
u

O
C.5

Hew Hampshire

New Jersey

New Mexico

NcswYotk?

North Carolina^

North Dakota

Ohio

Oklahoma

Oregon^

Pennsylvania

Puerto Rico

Rhode Island?

South Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Virgin Islands

Washington^
WeStVirBiiia

Wisconsin

Wyoming .̂

TOTALS

X
X

X

X
X
X
X

X

X

X
X
X
X
X
X

X

X

41

X

X

4

X

X

X
X

X
9

1 Commissions permitted with disclosure; contingent fees prohibited (regulation).
2 Commissions prohibited, limited to the services performed Tinder the practice of

public accountancy; contingent fees permitted (regulation).
3 Commissions prohibited; contingent fees permitted (regulation).
4 Commissions prohibited (statute); contingent fees prohibited (regulation).
5 Commissions prohibited for licensees in public practice only; contingent fees

prohibited, except in restricted circumstance, for licensees in public practice
only (regulation).

* Permitted through rules.

Vittn://www.aicT>^orc/states/uaa/cominfeeskhtm 04/21/2000
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Information compiled from CCHAccountancy Law Reporter and Lexis Nexis

o'back
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. 04/21/2000
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COMMISSIONS AND CONTINGENT FEES

ISSUE: Under what condition should CPAs be allowed to accept commissions and
contingent fees.

BACKGROUND:

o

-J"
c
u

-a-CD
*•

CO

ex.

<".:>

'•/>
• - I

o
o

Historically, CPAs were not allowed to accept commissions and contingent fees.
However, when the Federal Trade Commission (FTC) initiated e non-public
investigation focusing on the AICPA'S commission and contingent fee rules, it
concluded that the Institute1! rules violated Section 5 of the FTC Act. To end the
investigation, A I C P A signed a Foal Order with the FTC in 1990 narrowing
AICPA's ability to prohibit the acceptance of commissions and contingent fees.
The AICPA rules, issuud after the FTC Order beoame effective, prohibit tht
acceptance of commissions and contingent fees only with respect to clients for
whom the AICPA member performs attest (as specifically defined in the Order)
services. The AICPA rule also prohibits members from preparing original or
amended tax returns or claims 1or tax refunds for a contingent fee.

Ax the same time of entering into the FTC agreement, which only Impacted the
AICPA membership requirement, the AJCPA governing Council endorsed a
resolution to encourage states lo seek legislation to prohibit the acceptance or
payment of any commission by those in the practice of public accountancy-

More recently the trend has been for states to allow CPAs to accept commissions
and contingent fees. During 1997, the AlCPA/NASBA Joint Committee on
Regulation of the Profession recommended in its Final Report that the position on
fee acceptance be modified to enable CPAs to accept commissions with full
disclosure, except in situations where the CPA performs attest services for a
client, CPAs could accept contingent fees for services, except from clients for
whom they perform attest services and for preparing an original tax return.
Contingent fees for preparation of amended tax returns or refund claims would bfl
permitted, as long as the CPA had a reasonable expectation the claim would be
the subject of a substantive review by the taxing authority. In May 1997, the
AICPA governing Cgundl voted overwhelmingly to adopt all of the
recommendations of the AICPA/NASBA Joint Committee on Regulation of The
Profession, thereby eliminating the AICPA position on restrictions that had
previously existed on fee arrangements.

WHY IT'S The public's image of the accounting profession is affected most by the quality of
IMPORTANT the services it receives, not bv the fee arrangement for those services. As long as
TO CPAe: fee arrangements are disclosed, the public is free to choose the type of

arrangement it wants. In the eyes of many, prohibitions against such fee
arrangements are viewed as self-serving, anti-competitive end not In the public=«
interest, In some cases, clients are not able to pay for services on an hourly
bests, and actually prefer a contingent feo basis. In a free market system, the
marketplace should dictate fee arrangements as long as they are disclosed to
clients, unless there is an overriding public Interest, which Is the case for attest
services.

AICPA A provision permitting the acceptance of commissions and contingent fees* as
POSITION: outlined above, is now included In the Uniform Accountancy Act as Sections

14<m-n), The language is taksn from the AlCPA's Code of Professional Conduct.

STATE
ACTION:

Significant activity occurred during 1999. Forty jurisdictions currently provide tor
the acceptance of commissions and/or contingent tees. Several states are
upected to introduce proposes in the 2000 togialativi sessions.
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Do you know a Pennsylvania legislator? Help the PICPA establish more
affective communication links between CPAs and elected officials. Get Involved in
the political process by becoming a PICPA key person contact Call Kim Shaffer to
receive a key contact form at 717-232-1821.
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Steven Wennberg, Esq.
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

On behalf of the 19,000 members of the Pennsylvania Institute of Certified Public
Accountants, I would like to take this opportunity to express our comments
regarding the proposed regulations of the State Board of Accountancy regarding
Commissions and Referral Fees (Section 11.24 - published in Pennsylvania
Bulletin, March 4, 2000).

In general, the PICPA supports the provisions of the proposed regulation, with
the exception of Paragraph (g). The PICPA does not agree with the imposition of
the independence standard of "significant influence19 with respect to the receipt of
commissions. Paragraph (g) is ambiguous and vague at best. Neither the
American Institute of CPAs or PICPA Rules of Conduct regarding receipt of
commissions are linked to the independence rules, unless the licensee is
providing an attestation service to the client. We believe that the public interest
would be better served by a regulation that is not in conflict with the ethical rules
of conduct of the accounting profession.

If a licensee provides investment services to a shareholder or employee of an
attest client, or to an employee benefit plan sponsored by an attest client, and the
licensee receives a commission as compensation from that shareholder,
employee or a third party, it is considered a separate client and a separate
engagement. To link together the two separate engagements could pose a
difficult interpretive and perhaps legal issue for the State Board as independence
is not defined in either the statute or the existing regulations. In fact, the existing
independence regulations do not refer to commissions, and are written to include
attest activities only.

Under paragraph (g) of the proposed regulation, a licensee would be at risk
because of the vagueness of the language and the fact that nowhere in the
independence rules is there a reference to receipt of commissions. A licensee
would not be able to determine how independence might be impaired because
there is no measurement standard. In addition, a licensee in Pennsylvania would
be held to a more-restrictive standard/regulation than in other states, placing that

The CPA Never Underestimate The Value!
®
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March 13, 2000

licensee at a competitive disadvantage compared with licensees around the
country. In the ever shrinking world of electronic commerce, to link two separate
engagements in order to prohibit a CPA from receiving a commission would be
unfair to Pennsylvania licensees.

Apart from the undesirability of this provision based upon considerations of
ambiguity, economics, and conflict with ethical rules of conduct, there is a
fundamental legal problem with proposed Paragraph (g). Simply stated, the
Board lacks authority to adopt this regulation for two reasons: (1) Paragraph (g)
is inconsistent with the clear language of the statute; and (2) it exceeds the
legislative delegation of power to implement regulations. Section 9.12 (p)(1) of
the CPA Law refers specifically to "a clienf. It does not refer to some other
person or entity having some position of influence with the client. Further,
Section 9.12 (p)(4) of the statute expressly provides that the Board's power to
promulgate regulations shall be limited to disclosure matters. It does not confer
power to expand this application of the statute beyond clients.

It is a fundamental proposition of administrative law that an agency's delegated
power to adopt regulations is not to make law, but rather to carry into effect the
will of the legislature.

The PICPA strongly suggests that Paragraph (g) be deleted from the proposed
regulation regarding Commissions and Referral Fees.

Thank you for the opportunity to provide these comments to the State Board
regarding this regulation. We have previously offered to meet with the State
Board to discuss this matter, and we reiterate our offer. If we can be of further
assistance, please feel free to contact me or Mr. Michael Colgan of the PICPA.

Sincerely,

Gary R. Claus, CPA
President

C: Richard M. Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
14th Floor - Harristown 2
333 Market Street
Harrisburg, PA 17101

The CPA. Never Underestimate The Value.
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April 5,

Steven Wennberg, Esq.
State Board of Accountants
C116 Pine Street
PO Box 2649
Harrisburg, PA 17105-2649

RE: Proposed Commission and Referral Fee Regulations

Dear Mr. Wennberg:

I recently read regulations proposed by the State Board of Accountants
regarding the receipt of commissions. I have also reviewed a letter addressed to you
from Gary Claus that comments on these proposed regulations.

As a member of the PICPA, I strongly agree with the statements made by Mr.
Claus. I believe that paragraph (g) of the proposed regulations should be deleted.
The rules pertaining to significant influence are vague, and not written in the public
interest. I am also concerned that Pennsylvania has taken such a hard line on this
matter when most, if not all of the states in the country, have chosen to adopt the
AICPA standards.

I have been providing financial services for well over a year, and work closely
with clients in all financial matters, including investments and insurance, I strongly
believe that these services provide a tremendous benefit to our clientele. As CPAs,
there is no one as uniquely qualified to provide a valuable service and advise our
clients in matters such as these. Every action that our firm takes is done with the
best interest of our clients in mind. The feedback we receive from our clients
pertaining to the financial services we have performed for them has been veiy
positive. In no way has providing these services ever affected our independence or
our relationship with clients.

Allowing the restrictions imposed in paragraph (g) to remain only serves to
reduce the services and benefits we provide to clients. Our profession is known for
its high level of integrity and honesty. We have demonstrated for a number of years

Members: SEC Practice Section of the American Institute of Certified Public Accountants • Polaris International • Institute of Profit Advisors



that this reputation is well deserved. Please do not make Pennsylvania the only
place where a state board questions the integrity of its member accountants.

Thank you for the opportunity to provide these comments to the state board
regarding this regulation.

Very truly yo

Barry W. Braun
Partner
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NAME

Barry W. Braun

Stephen F. Raab

Elliott Roth

Mitchell M.Wilf

Mark A. Master

Roger I Davis

Russell E. Gordon

Arthur I. Cohn

Gary S. Master

Richard Schmeltzer

David A. Gruber

ADDRESS

101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458
101 West Avenue, P.O. Box 458
Jenkintown, PA 19046-0458

DATE
Correspondence
April 5. 2000

April 4. 2000

April 4. 2000

April 3. 2000

April 3. 2000

April 4. 2000

April 3. 2000

April 3. 2000

April 3. 2000

April 7. 2000

April 5. 2000
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Steven J. Wennberg, Esquire
General Counsel
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

Re: H.D. Vest — Comments to the Proposed Regulations of the State
Board of Accountancy; Section 11.24

Dear Steve:

On behalf of H.D. Vest, I am submitting the attached comments to the proposed
regulations of the State Board of Accountancy regarding Commissions and Referral Fees.
(Section 11.24 - published in the Pennsylvania Bulletin, March 4, 2000).

Thank you for the opportunity to comment. Please contact me if you have any questions.

Sincerely,

Deborah Suder Martella
DSM/lak
Encl.
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Gene M. Buckno, CPA
John F. Lisicky, CPA
William A. Billowitch, CPA
Stanley J. Bushner, CPA
Bruce C. Reimer, CPA
Randal R. Dietz, CPA
Philip A. Vanim, CPA
Bruce A. Palmer, CPA
Joseph C. Trinkle, Jr., CPA

Jeffrey E. Dobeck, CPA
Sally A. Leabold, CPA
Christopher F. Lloyd, CPA
Joseph A. Mastriani, CPA/PFS CFP
Michael D. Pickett, CPA
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March 31, 2000

Steven Wennberg, Esq.
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

RE: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

I am writing to the State Board of Accountancy to strongly urge that Paragraph (g) be deleted from the proposed regulation
regarding Commissions and Referral Fees.

I am in opposition because of the vagueness of the language and the lack of a measurement standard. A licensee would not be
able to determine how independence might be impaired. For example, if a licensee provides investment advisory services to a
shareholder or employee of an attest client and the licensee receives a commission as compensation from the shareholder or
employee, it is considered a separate client and a separate engagement. Linking together two separate engagements could pose a
difficult interpretive issue since independence is not defined in either the statute or the existing regulations.

In closing, I reiterate my strong opposition to Paragraph (g) being included in the regulation regarding Commissions and Referral
Fees.

Sincerely,

Bruce A. Palmer, CPA
Shareholder/Director

cc: Richard Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
14th Floor- Harristown 2
333 Market Street
Harrisburg, PA 17101
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NAME

Gene M. Buckno

Andrew A. Lisicky

Randal R. Dietz

Joseph C. Trinkle, Jr.

Bruce A. Palmer

Jeffrey E. Dobeck

Christopher F. Lloyed

Sally A. Leabold

Philip A. Vanim

Stanley J. Bushner

John S. Lisicky

Joseph A. Mastriani

ADDRESS

1524 Linden Street
Allentown, PA 18102-4251
1524 Linden Street
Allentown, PA 18102-4251
1524 Linden Street
Allentown, PA 18102-4251
1524 Linden Street
Allentown, PA 18102-4251
1110W. Broad Street
Bethlehem, PA 18018-4926
1524 Linden Street
Allentown, Pa 18102-4251
1524 Linden Street
Allentown, PA 18102-4251
1110W. Broad Street
Bethlehem, PA 17105-2649
1110W. Broad Street
Bethlehem, PA 18018-4926
1524 Linden Street
Allentown, PA 18102-4251
1524 Linden Street
Allentown, PA 18102-4251
1524 Linden Street
Allentown. PA 18102-4251

DATE of
CORRESPONDENCE
March 29. 2000

March 28. 2000

March 28. 2000

March 28. 2000

March 31 2000

March 29. 2000

March 30. 2000

March 31. 2000

March 31.2000

March 28. 2000

March 28. 2000

March 28 2000
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Schneider Downs & Co., Inc.

1133 Penn Avenue
Pittsburgh, PA 15222
412/261-3644
FAX 412/261-4876

One Columbus, Suite 1500
10 West Broad Street
Columbus, OH 43215
614/621-4060
FAX 614/621-4062

http://www.sdcpa.com

Steven Wennberg, Esq.
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

Dear Mr. Wennberg:

Re: Proposed Commission and Referral Fee Regulation

I would like to take this opportunity to express my comments regarding the proposed regulations
of the State Board of Accountancy regarding Commissions and Referral Fees (Section 11.24 ~
published in Pennsylvania Bulletin, March 4, 2000).

In general, I support the provisions of the proposed regulation, with the exception of Paragraph
(g). I do not agree with the imposition of the independence standard of "significant influence"
with respect to the receipt of commissions. Paragraph (g) is ambiguous and vague at best.
Neither the AICPA nor the PICPA Rules of Conduct regarding the receipt of commissions are
linked to the independence rules, unless the licensee is providing an attestation service to the
client. I believe that the public interest would be better served by a regulation that is not in
conflict with the ethical rules of conduct of the accounting profession.

If a licensee provides investment services to a shareholder or employee of an attest client, or to
an employee benefit plan sponsored by an attest client, and the licensee receives a commission as
compensation from that shareholder, employee or a third party, it is considered a separate client
and a separate engagement. To link together the two separate engagements could pose a difficult
interpretive and perhaps legal issue for the State Board as independence is not defined in either
the statute or the existing regulations. In fact, the existing independence regulations do not refer
to commissions, and are written to include attest activities only.

Under Paragraph (g) of the proposed regulation, licensee would be at risk because of the
vagueness of the language and the fact that nowhere in the independence rules is there a
reference to receipt of commissions. A licensee would not be able to determine how
independence might be impaired because there is no measurement standard. In addition, a
licensee in Pennsylvania would be held to a more-restrictive standard/regulation than in other
states, placing that licensee at a competitive disadvantage compared with licensees around the
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country. In the ever shrinking world of electronic commerce, to link two separate engagements
in order to prohibit a CPA from receiving a commission would be unfair to Pennsylvania
licensees.

Apart from the undesirability of this provision based upon considerations of ambiguity,
economics and conflict with ethical rules of conduct, there is a fundamental problem with
proposed Paragraph (g). Simply stated, the Board lacks the authority to adopt this regulation for
two reasons: (1) Paragraph (g) is inconsistent with the clear language of the statute; and (2) it
exceeds the legislative delegation of power to implement regulations. Section 9.12(p)(l) of the
CPA Law refers specifically to "a client". It does not refer to some other person or entity having
some position of influence with the client. Further, Section 9.12 (p)(4) of the statute expressly
provides that the Board's power to promulgate regulations shall be limited to disclosure matters.
It does not confer power to expand this application beyond clients.

It is a fundamental proposition of administrative law that an agency's delegated power to adopt
regulations is not to make law, but rather to carry into effect the will of the legislature.

I strongly suggest that Paragraph (g) be deleted from the proposed regulation regarding
Commissions and Referral Fees.

Thank you for the opportunity to provide these comments to the State Board regarding this
proposed regulation.

Very

William M. Apple, CPA/PFS
Shareholder

EMD/jls
Ref: 18500
cc: Richard M. Sandusky

Deputy Director of Legislative Analysis
Independent Regulatory Review Commission
14th Floor - Harristown 2
333 Market Street
Harrisburg, PA 17101

F:\USERSVILS\EMD\STAEBOARDREG
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(Form B)
NAME

William M. Apple

Eugene M DeFrank

Timothy J. Hammer

Nancy L. Bromall

Raymond W. Buehler,
Jr.
Thomas G. Claassen

Gennaro J. DiBello

Brian C. O'Brien

Joseph J. Patrick

ADDRESS

1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222
1133 Penn Avenue
Pittsburgh, PA 15222

DATE of
CORRESPONDENCE
March 29. 2000

March 29. 2000

March 29. 2000

March 29 2000

March 29. 2000

March 29. 2000

March 29.2000

March 29. 2000

March 29. 2000
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Steven Wennberg, Esquire
State Board of Accountancy
116 Pine Street
P. O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

I am a certified public accountant and licensee in Pennsylvania and take exception to Paragraph
(g) of the above-referenced regulation.

I do not agree with the imposition of the independence standard of "significant influence" with
respect to the receipt of commissions and believe that Paragraph (g) is vague, ambiguous and
conflicts with the ethical rules of conduct of the accounting profession.

If a licensee provides investment advisory services to a shareholder or employee of an attest
client and the licensee receives a commission as compensation from the shareholder or
employee, it is considered a separate client and a separate engagement. Linking together two
separate engagements could pose a difficult interpretive issue since independence is not defined
in either the statute or the existing regulations. Existing independence regulations do not refer to
commissions and are written to include attest activities only.

Under Paragraph (g) of the proposed regulation, a licensee would be at risk because of the
vagueness of the language and the lack of a measurement standard. A licensee would not be able
to determine how independence might be impaired. Furthermore, a licensee in Pennsylvania will
be at a competitive disadvantage with licensees of other states because of the more restrictive
standard and regulation.

I strongly urge that Paragraph (g) be deleted from the proposed regulation regarding
Commissions and Referral Fees.

Timothy J. Gooch, CPA
cc: Representative Matthew E. Baker

Nancy\wennberg\3\2000
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Steven Wennberg, Esquire g& ©
State Board of Accountancy " .., .- ^ -
116 Pine Street
P. O. Box 2649
Harrisburg, Pennsylvania 17105-2649

RE: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

I am a certified public accountant and licensee in Pennsylvania and take exception to Paragraph
(g) of the above-referenced regulation.

I do not agree with the imposition of the independence standard of " significant influence" with
respect to the receipt of commissions and believe that Paragraph (g) is vague, ambiguous and
conflicts with the ethical rules of conduct of the accounting profession.

If a licensee provides investment advisory services to a shareholder or employee of an attest
client and the licensee receives a commission as compensation from the shareholder or
employee, it is considered a separate client and a separate engagement. Linking together two
separate engagements could pose a difficult interpretive issue since independence is not defined
in either the statute or the existing regulations. Existing independence regulations do not refer to
commissions and are written to include attest activities only.

Under Paragraph (g) of the proposed regulation, a licensee would be at risk because of the
vagueness of the language and the lack of a measurement standard. A licensee would not be
able to determine how independence might be impaired. Furthermore, a licensee in Pennsylvania
will be at a competitive disadvantage with licensees of other states because of the more
restrictive standard and regulation.

I strongly urge that Paragraph (g) be deleted from the proposed regulation regarding
Commissions and Referral Fees.

Sincerely,

David A. Capitano, CPA

DAC/dde
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NAME

Brian L. Enverso

John P. Nealon

Carlon E. Preate

Michael A. Valued

Robert J. Korjeski

Eugene A. Korjeski

Kent L. Jenkins

William P. McGowan

Barbara T. Midura

James R. Wehr

Iboya Balog

John J. Benavage

Robert E. Blizard, Jr.

Shawn P. Burner

Matthew J. Cours

TinaM. Dudek

Michael J. Gallagher

Charles R. Guarino

Sally a. Leabold

ADDRESS

Not given

3 Estate Drive
Clarks Summit, PA 18411
715 Glenburn Road
Clarks Summit, PA 18411
1402 Royal Oak Road
Blue Bell, PA 19422
519 Stephenson Street
Duryea, PA 18642
102 Krystal Circle
Archbald, PA 18403
Not given

320 Sanders Street
Scranton, PA 18505
630 Carnation Drive
Clarks Summit, PA 18411
Not given

1522 Vi Chew Street
Allentown, PA 18102
Not given

1515 Martin Luther King Drive
Allentown, PA 18102
1342 Rundle Street
Scranton, PA 18504
R.D. # 2, Box 60
Dalton, PA 18414
Not given

1515 Martin Luther King Drive
Allentown, PA 18102
Not given

1110W. Broad Street
Bethlehem, PA 18018-4926

DATE of
CORRESPONDENCE
March 27. 2000

March 28 2000

March 28. 2000

March 28. 2000

March 29. 2000

March 24. 2000

March 29. 2000

March 28. 2000

March 28. 2000

March 29. 2000

March 24. 2000

April 1. 2000

March 24. 2000

March 28. 2000

March 28. 2000

March 28. 2000

March 24. 2000

March 29. 2000

March 31 2000



Michael Linko

John J. Malahoski

Joan M. Pechal
Metcalf
Victor J. Meyer

Raymond p. Minich

Sharon A. Pruzinsky

Edward J. Quigley, Jr.

Philip A. Vanim

William A. Billowitch

Anthony J. Buczek

Michael D. Pickett

David A. Capitano

Dee A. McConnel

Peter J. Loftus

Fred J. Leoniak

Barbara Laputka

Dennis R. Moore

William R.Merrell

DebraK Nunn

Charles J. Morgan

Edward A. Phillips

Eugene Pelesh

John Riccetti

106 Agnes Street
Olyphant, PA 18447
18 Old North Road
Mountaintop, PA 18707-2226
17 Highland Drive
Dallas, PA 18612
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1110W. Broad Street
Bethlehem, PA 18018-4926
1524 Linden Street
Allentown, PA 18102-4251
1524 Linden Street
Allentown, PA 18102-4251
1524 Linden Street
Allentown, PA 18102-4251
Not given

1 South Church Street
Hazleton, PA 18201
1121 Columbia Street
Scranton, PA 18509
Not given

1 South Church Street
Hazelton, PA 18201
1 South Church Street
Hazleton, PA 18201
860 Rural Avenue
Williamsport, PA 17701
Not given

34 Osborne Drive
Pittston, PA 18640
2301 Cherry Street # 3-C
Philadelphia, PA 19103
44 Gershom Place

Not given

March 28. 2000

March 31 2000

March 24. 2000

March 24. 2000

March 24 2000

March 24. 2000

March 24. 2000

March 31. 2000

March 28. 2000

March 31. 2000

March 28. 2000

March 25 2000

March 27. 2000

March 27 2000

March 27. 2000

March 27. 2000

March 25. 2000

March 24. 2000

March 27. 2000

March 28. 2000

March 24. 2000

March 24. 2000

March 28. 2000



John J. Cherb

Robert J. Radics

Philip J. Santarelli

Mark J. Ross

Jane M. Sommer

Dwayne M. Tressler

Brian W. Wingard

John J. Foley

Paul J. Gleva

Kristin A. Gattuso

Joseph A. Grandinetti

Dale F. Hoffman

Nadine L. Hromisin

Jacqueline M.
Johnson
Suzanne M. Fletcher

Jeffrey L. Ferro

Richard E. Everhart,
Jr.
John W. Compton, Jr.

Robert J. Ciaruffoli

Thomas M. Burke

Frank P. Brennan

James a. Wilson

Barbara A. Sieminski

2045 Westgate Drive, Suite 404
Bethlehem, PA 18017
18TiimothyRoad,K.T.
Wyoming, PA 18644
Not given

422 Northern Spy Road
Clarks Summit, PA 18411
Not given

347 Washington Street
Berwick, PA 18603
519 Fairmont Avenue, Apt. # 3
South Williamsport, PA 17702
1020 Electric Street

P.O. Box 86
Bear Creek, PA 18602
46 Public Square Suite 400
Wilkes-Barre, PA 18701-2681
84 Valley View Drive
Mountaintop, PA 1877
109 Inverrary Drive
Blue Bell, PA 19422
9 Osborne Drive
Pittston, PA 18640
Not given

Not given

Not given

Not given

426-C Brandon Avenue
Williamsport, PA 17701
104 Thackerav Cloes
Moosic, PA 18507
Not given

Not given

Not given

Not given

March 24. 2000

March 27.2000

March 28. 2000

March 24. 2000

March 29. 2000

March 24. 2000

March 24. 2000

March 27. 2000

March 27. 2000

March. 28 2000

March 27. 2000

March 24 2000

March 28. 2000

March 28. 2000

March 28. 2000

March 24. 2000

March 28 2000

March 24. 2000

March 24. 2000

March 27. 2000

March 24. 2000

March 28. 2000

March 28. 2000



Ronald W.
Rogozinski
M. Susan Rish

John J Reynolds

Joseph Pigga

Robert S. Pierce

James J. Gattuso

Andrea Caladie

Robert A. Oster

Kenneth P. Harmony,
Jr.
Andrew p. Kahn

Keith R. Bachman

Robert M. Caster

Vincent H. DeSanctis

Harry A. Gabrieili

David C. Gehringer

E. Barry Hetzel

Denies J. Hozza

William C Mason

Michael R. Miller

Kristin E. Pennell

John F. Sharkey, Jr.

Robert E. Vitale

Erin Schatzel

1427 Chew Street P.O. Box 4376
Allentown, PA 18105-4376
Not given

923 Throop Street
Dickson City, PA 18519
614 Shirley Lane
Dunmore, PA 18512
Not given

Not given

Not given

1515 Martin Luther King Drive
Allentown, PA 18102
Gateway Professional Center, 2045 Westgate
Drive, Ste 404, Bethlehem, PA 18017
Gateway Professional Center, 2045 Westgate
Drive, Ste 404, Bethlehem, PA 18017
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
1515 Martin Luther King Drive
Allentown, PA 18102
Not given

March 24. 2000

March 28. 2000

March 28. 2000

March 28. 2000

March 30. 2000

March 28. 2000

March 28. 2000

March 24 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000

March 24. 2000



Michael F.McHale

Beth Larish-Strauss

Ricky G. Bair

Howard S. Cohen

Benjamin T. Jarmul

1512 Holly Road
Dunmore, PA 18512
1515 Martin Luther King Drive
Allentown, PA 18102
Not given

1427 Chew Street, P.O Box 4376
Allentown, PA 18105-4376
46 Public Square, Ste 400
Wilkes Barre, PA 18701-2681

March 28. 2000

March 24. 2000

March 27 2000

March 24. 2000

April 3 2000



Original: 2101

Dale E. Grate, CPA
1515 Martin Luther King Drive

Allentown, PA 18102

March 24, 2000

Steven Wennberg, Esq.
State Board of Accountancy
116 Pine Street
P. O. Box 2649
Harrisburg, PA 17105-2649

RE: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

*£LV CO
o '

CO

I am a certified public accountant and licensee in Pennsylvania and take exception to
Paragraph (g) of the above-referenced regulation.

I do not agree with the imposition of the independence standard of " significant influence" with
respect to the receipt of commissions and believe that Paragraph (g) is vague, ambiguous and conflicts
with the ethical rules of conduct of the accounting profession.

If a licensee provides investment advisory services to a shareholder or employee of an attest
client and the licensee receives a commission as compensation from the shareholder or employee, it is
considered a separate client and a separate engagement. Linking together two separate engagements
could pose a difficult interpretive issue since independence is not defined in either the statute or the
existing regulations. Existing independence regulations do not refer to commissions and are written to
include attest activities only.

Under Paragraph (g) of the proposed regulation, a licensee would be at risk because of the
vagueness of the language and the lack of a measurement standard. A licensee would not be able to
determine how independence might be impaired. Furthermore, a licensee in Pennsylvania will be at a
competitive disadvantage with licensees of other states because of the more restrictive standard and
regulation.

I strongly urge that Paragraph (g) be deleted from the proposed regulation regarding
Commissions and Referral Fees.



m
MAC DADE ABBOTT LLP RFChiV-.D
CERTIFIED PUBLIC ACCOUNTANTS
STATION SQUARE THREE
PAOLL PA 19301-1321

Original: 2101
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email: macdade@dvol.com
610/647-8100
FAX/647-8177

March 22, 2000

Mr. Steven Wennberg, Esq
State Board of Accountancy
116 Pine Street
PO Box 2649
HarrisburgPA 17105-2649

RE: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

This letter is in response to the proposed regulations of the Pennsylvania State Board of
Accountancy rules regarding Commission and Referral Fees (Section 11.24).

I am strongly opposed to this rule which prevents CPAs from receiving commissions or
referral fees pertaining to working with non attest clients (individuals) who have
"significant influence" over accounting matters of "attest" clients. I believe the State
Board of Accountancy should follow the same rules as the AICPA which has no such
prohibition, and not put Pennsylvania CPAs at a competitive disadvantage.

American Express and H&R Block can provide both accounting and investments services
to clients, receiving accounting fees and commissions. I have to compete with American
Express and H&R Block who can offer these services to their clients without being
subject to these rules. Your ruling is putting me at a tremendous competitive
disadvantage that over time, I believe, will force me to sell out to American Express (or
another consolidator) or go out of business.

I also believe this regulation puts my clients at a disadvantage by not being able to offer
them help I am qualified to provide. In essence you are telling my client to pay for
services twice. Obtain generic investment advice from me and go somewhere else to
implement that advice.

I have enclosed the letter written by Gary R. Claus of the PICPA which expresses some
of the same sentiments in more detail. I am in agreement with Gary R. Claus's letter.



I recommend our rules mirror the AICPA code of ethics as they relate to commissions
and fees.

Sincerely,

% -

CC: Richard ML Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
14th Floor, Harristown 2
333 Market Street
HarrisburgPA 1710



IRRC # 2101 Title Commissions & Referral Fees
(Form E)

NAME

Philip Ehrlich

Randall G. Renninger

Terrance A. Shepps

David W. Oster

Metter & Co.
(Illegible signature)
MAC DADE ABBOTT
LLP (Illegible signature)

Denise J. Gincley

ADDRESS

P.O. Box 348
Jenkintown, PA 19046
535 West Orange Street
Lancaster, PA 17603
535 West Orange Street
Lancaster, PA 17603
2726 Sarah Street
Pittsburgh, PA 15203
831 DeKalb Pike
Blue Bell, PA 19422
Station Square Three
Paoli, PA 19301-1321
40 Lloyd Ave, Ste 308
Malvern, PA 19355

DATE of
CORRESPONDENCE
March 30 2000

March 22. 2000

March 22. 2000

March 22. 2000

March 22. 2000

March 22. 2000

March 22. 2000



GABLE, PERITZ, MISHKIN & CO-
Certified Public Accountants HERBERT GABLE

STANTON L. PERITZ
NELSON C. MISHKIN
RICHARD P. DAVOU

Marrh 70 9000 ALANC.WECHT
iviarcn zu, ^uuu THOMAS W. MASOERO

Original: ?mi KENNETH s. FREBOWITZ
REGINA C. O'KEEFE

c
Steven Wennberg, Esq.
State Board of Accountancy
P.O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

We wish to add our own comments to those you have recently received from the
Pennsylvania Institute of Certified Public Accountants. We strongly reiterate all the
comments expressed by our organization.

We wish to add our impression of the unfairness and ambiguity the proposal presents.
CPAs in New Jersey and other states are not restricted as in the proposed regulation from
receiving commissions from persons who exert "significant influence11. This places us at
a competitive disadvantage with our neighboring CPAs in New Jersey. It also creates
ambiguities in situations which apply directly to us such as the following. A CPA may be
licensed in both Pennsylvania and New Jersey. If he wants to accept a commission from
a person who can exercise significant influence on an attest client who is located primarily
in New Jersey, is he subject to the regulation? Does the regulation apply if the client does
business in both New Jersey and Pennsylvania? Does the regulation apply if one partner
of the firm who is not licensed in New Jersey accepts the commission personally and
shares it with other partners who are licensed in New Jersey? Does the regulation apply
if the commission is received by a separate entity owned by the same owners as the CPA
firm?

We could go on listing the various combinations and permutations of scenarios which
would be unclear under the proposed regulation.

We appreciate your consideratiorwpf these comments.

Ve; n) E e n 11
MAR 2 2 2000

BPQA LEGAL COUNSEL
KSF/smp

323 Norristown Road / P.O. Box 917 / Spring House, PA 19477
Phone (215) 628-0500 Fax (215) 628-8756

3000 Midlantic Drive / Suite 203 / Mt. Laurel, NJ 08054
Phone (856) 235-0810 Fax (856) 778-0036



IRRC # 2101 Title Commissions & Referral Fees
(Form G)

NAME

Kenneth S. Frebowitz

Alan C. Wecht

Nelson C. Mishkin

ADDRESS

323 Norristown Road, P.O. Box 917
Spring House, PA 19477
323 Norristown Road, P.O. Box 917
Spring House, PA 19477
323 Norristown Road, P.O. Box 917
Spring House, PA 19477

DATE of
CORRESPONDENCE
March 20. 2000

March 20 2000

March 22. 2000



1KOUT, EBERSOLE & GROFF, LLP
CERTIFIED PUBLIC ACCOUNTANTS

Q JT r r ! y r Q 17O5 OREGON PIKE

LANCASTER, PENNSYLVANIA 17601

2000 A P R - 5 AH 8 : 3 1 (717) 559-2900
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March 0 , 2000

TOLL FREE 1 (800) 448-1384

lUK{ FAX (717) 569=0141

Original: 2101

Mr. Steven Wennberg, Esquire T

State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

RE: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

On behalf of the 19,000 members of the Pennsylvania Institute of Certified Public
Accountants, I would like to take this opportunity to express our comments
regarding the proposed regulations of the State Board of Accountancy regarding
Commissions and Referral Fees (Section 11.24 - published in Pennsylvania
Bulletin, March 4, 2000).

In general, the PICPA supports the provisions of the proposed regulation, with
the exception of Paragraph (g). The PICPA does not agree with the imposition of
the independence standard of "significant influence" with respect to the receipt
of commissions. Paragraph (g) is ambiguous and vague at best. Neither the
American Institute of CPAs or PICPA Rules of Conduct regarding receipt of
commissions are linked to the independence rules, unless the licensee is
providing an attestation service to the client. We believe that the public
interest would be better served by a regulation that is not in conflict with the
ethical rules of conduct of the accounting profession.

If a licensee provides investment services to a shareholder or employee of an
attest client, or to an employee benefit plan sponsored by an attest client, and
the licensee receives a commission as compensation from that shareholder,
employee, or a third party, it is considered a separate client and a separate
engagement. To link together the two separate engagements could pose a difficult
interpretive and perhaps legal issue for the State Board as independence is not
defined in either the statute or the existing regulations. In fact, the existing
independence regulations do not refer to commissions, and are written to include
attest activities only.

Under paragraph (g) of the proposed regulation, a licensee would be at risk
because of the vagueness of the language and the fact that nowhere in the
independence rules is there a reference to receipt of commissions. A licenses
would not be able to determine how independence might be impaired because there
is no measurement standard. In addition, a licensee in Pennsylvania would be
held to a more-restrictive standard/regulation than in other states, placing that
licensee at a competitive disadvantage compared with licensees around the
country. In the ever shrinking world of electronic commerce, to link two



Page 2

separate engagements in order to prohibit a CPA from receiving a commission would
be unfair to Pennsylvania licensees.

Apart from the unde sir ability of this provision based upon considerations of
ambiguity, economics, and conflict with ethical rules of conduct, there is a
fundamental legal problem with proposed Paragraph (g). Simply stated, the Board
lacks authority to adopt this regulation for two reasons: (1) Paragraph (g) is
inconsistent with the clear language of the statute; and (2) it exceeds the
legislative delegation of power to implement regulations. Section 9.12(p)(l) of
the CPA Law refers specifically to "a client". It does not refer to some other
person or entity having some position of influence with the client. Further,
Section 9.12(p)(4) of the statute expressly provides that the Board's power to
promulgate regulations shall be limited to disclosure matters. It does not
confer power to expand this application of the statute beyond clients.

It is a fundamental proposition of administrative law that an agency's delegated
power to adopt regulations is not to make law, but rather to carry into effect
the will of the legislature.

The PICPA strongly suggests that Paragraph (g) be deleted from the proposed
regulation regarding Commissions and Referral Fees.

Thank you for the opportunity to provide these comments to the State Board
regarding this regulation. We have previously offered to meet with the State
Board to discuss this matter, and we reiterate our offer. If we can be of
further assistance, please feel free to contact me or Mr. Michael Colgan of the
PICPA.

Sincerely,

(L*-^ c (LMs
Barry C, Huber
Certified Public Accountant

pc: Richard M. Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission



IRRC # 2101 Title Commissions & Referral Fees
(Form F)

NAME

Barry C. Huber

Stephen D. Kahler

Michael J. Piascinski

Douglas L. Smith

Judith L. Hoar

Patricia H. Hen-

Margaret L. Veltra

Brian D. Wassell

Donald F. Johnson, Jr.

David T. Fritz, Sr.

Douglas F. Deihm

ADDRESS

1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601
1705 Oregon Pike
Lancaster, PA 17601

DATE of
CORRESPONDENCE
March 17 2000

March 17 2000

March 17. 2000

March 17. 2000

March 17. 2000

March 17. 2000

March 17. 2000

March 17. 2000

March 17. 2000

March 17. 2000

March 17. 2000
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Pennsylvania Society of Public Accountants
Executive Office • 900 North Second Street • Harrisburg, PA 17102

1(800) 270-3352 • (717) 234-4129 • FA
www.pspa-state.org*

2000 A P R - 5 p| 1 3 : 5 3

^April4,20e0iiSoic;r'Mr. Steven Wennberg, Esq.
State Board of Accountancy
P. CK Box 2649
Hamsburg,PA 17105-2649

Dear Mr. Wcnnberg:

These comments are being submitted in response to the proposed regulations published in the
Pennsylvania Bulletin, Vol 30, No. 10, March 4? 2000, regarding commissions and referral fees.

1. Description of Amendments- Cooperation with Peer Reviewers*.
This section indicates, "A licensee who sells commission-based products or services to attest
clients will not receive an unqualified peer review report."

It is unclear whether this section will prevent a licensee who is performing a compilation report for
a client, and who accepts a commission from that client for the sale of a product or service, from
receiving an unqualified peer review report.

According to the CPA Law - Act 140, compilations are by definition, a part of the attest function.
Section 12(pXD of the CPA Law prohibits the acceptance of commissions if a licensee is
performing compilations for a client only when there is no disclosure of a lack of independence
provided to the client Additional clarity is needed to ensure that thpse licensees who are
complying with the provisions set forth in Act 140 regarding commissions may stiU receive an
unqualified peer review report.

2. (f) Workpapers
It is unclear as to the type and nature of what will be considered acceptable wortcpapers. Various
paperwork is already required by the broker-dealer, and NASD, *hich provide substantiation for
the licensees professional judgment, but is unclear whether this documentation would be
acceptable to meet this requirement. Additional clarity is needed.

FROM THE OFFICE OF THE
3 PRESIDENT - MARY LEW KENM. C M

5179 LINCOLN AVENUE -WHITEHALL P* 1B052-21S1
(610) 2G2.0?t>6 • FAX: (AlO) 262-2414 * mlkchm ©twjboixam

U MCSlMMT SLBCT « WILLIAM C. QftAMAM. PA
617 SYLVAN PLACE • HARRJSBURG. PA 17100

(717) 945-74I7-9 * FAX: (717] 5*1-1581 *wcg>atamftworidncLatUic(

Q ffftST VtCe PRe$IOEVT • B6JM4ARO A- DCVERSON. CPA
SAINT CLAlAt PLA2A • 1121 BOVCG BOAD, SUITE MO • PITTSBURGH. PA 15241

(721) 942-4334 • FAX. (721) 942^1350 • dflMfSOndtfli.nw.

D SECOND VICE PRESIDENT • W. RAYMOND BUCKS, C M
*600 LINGLE5TOWN ROAD. SUITE 203 • MARRISBUfla. FVU7112

(717} S40.dA44 • FAX: (717) 540-3889 - bucksrayCaol.com

U TOEASUftEft " WUJL J. CAMNATAAO. C M
74$ 9UAMONT POAO • DflEXGL MILL, PA 19026

(610) 623-3900 « FAX: 1610) 6254592 « pjcanncoa6ft0i.com

Q SECRETARY • RICNARO BRA5CM JF^ C*A
411 POPLIN PLACl= • ^HILAOCLPHIA. PA 1911(i

(215) 235-1900 • FAX. (215) 769-9452 • rDra&ChcpBCiftOl.COm

Q FAST PRESIDENT * NEIL aTHAMA, 4ru PA
745 NORTH LINCOLN AVENUE » 5CRANTON. F% (6504
070) 347-aTGl • FAX: (570) 3«7<8696 • lrtmainceaof.com

D EXECUTIVE OMECTOR • SHERRY U DtACOSTWO. MPA
900 NORTH SECOND STREET' HARWISBURG. PA 17102

1 (600) 270-3352 • (7T7) 234-4129 »FAX; (717) 234-9556 • pspashtnyflaolxi



U4/U4/UU i z : i a *AA YIYZJ4»DOO rarA utiwo

3. Significant Influence
''Significant influence" is not a part of the CPA Law - Act 140, and the necessity for this section
is unclear. Li addition, the section is ambiguous as it defines only a few situations in which a
licensee would be in violation.

Is the Board aware of historical data and/or incidents that occurred since the passage of the CPA
Law that have necessitated this section? Additional rationale for including this section in the
regulations should be given.

PSPA's position is that items that were not a part of the CPA Law - Act 140, should not be
included in the regulations unless they arc clearly necessary to the implementation of the law,
particularly those that place additional, unfamiliar burdens on licensees. Due to the unfamiliarity
licensees have with "significant influence" and the ambiguous language proposed in the
regulations, there will undoubtedly be confusion and compliance problems.

Sincerely,

Mary Lew Kehm, CPA
President
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Original: 2101
Bush
cc: Sandusky, de Bine, Jewett, Legal

-R- The Financial Services Firm of Ta* Professionals

April 3, 2000

Steven Wennberg, Esq.
State Board of Accountancy
P.O. Box 2649
Hanisbur&PA 17105*2649

nnnn i nnS33f N ^ JEtt^jhway 161. Fourth FJpor. Irving, Texas 7503fl
HWJlljftl i U 3 - «U i r#WV4 | !U4 | FAX 972/870-6128 97^870-6000

APR - 3 2000 VII

BPOA LEGAL COUNSEL
Rer Proposed Rule"13^"^' Appa^wtgflt nf ^ (t 1.24 (reU^p to co*»™§sions)

Dear Mr. Wennberg:

On behalf of RD. Vest, lac. (TEUX Vest"), I am pleased to submit comments on the State
Board of Accountancy's ("Board**) proposed amendment of section 11.24 of Pennsylvania Code
Title 49, relating to the receipt of commissions by CPAs. £gg Pennsylvania Bulletin, Vol. 30, No.
10. at 1271-1273 (Mar. 4,2000).

For the reasons set forth below, we believe that proposed sections 11.24(f) and (g) exceed
the scope of the Board's regulator/ authority. Moreover, proposed section 11.24(g) is
inconsistent with the plain language of the CPA Law which entitles CPAs to receive commission*
based compensation fiom all but their attest clients. Accordingly, RD, Vest respectfully but
strongly urges the Board to delete those provisions from its proposed amendments.

A. Background

The Pennsylvania legislature amended the CPA Law in 1996. &S PX. 851, No. 140
(codified at 63 P.S. § 9.1 ct seq.). Among other things, the 1996 amendments expressly permit
CPAs m public practice to receive commissions for recommending to a client any product or
service, so long as Che CPA or his Gxm does not perform certain attest activities for that client.
See63P.S. §9.12(pXl) i ;

A CPA pertained to receive commissions under the statute is only required to disclose to
any relevant client the feet that the CPA receives or expects to receive a commission based on the
recommendation of a product or service, See 63 P.S. § 9.12(pX2)» In addition, the statute
charges the State Board of Accountancy with promulgating regulations to govern the form and
nianner of the required disclosure, subject to several mfafnwiin conditions. See 63 P.S.
§ 9.12(pX4) (discussed fritter in part B., kfia). Pursuant to this charge, the Board proposed the
amendments to section 11.24 on which we comment today.

1/ The specific attest activities that trigger the commissions prohibition are as follows: (i) an
audit or review of a financial statement; (ii) a compilation of a financial statement (if the CPA
expects or reasonably might expect a third party to use the financial statement and the report does
not disclose a lack of independence); and (iy) an examination of prospective finwn&l information.

SecUntie^^?W^12(pXlXiH^ $!>£ J^MO
H.O. VEST INVESTMENT SECURITIES. INC. MemhRr J^Llim^m iauTSswSiiO^

fiPR 03 2000 1^:31 972 870 6462 PAGE. 02
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Steven Wennberg, Esq.
April 3,2000
Page 2

§ 9. U(pX4) (discussed further in part B., Jags). Pursuant to this charge, the Board proposed the
amendments to section 11.24 on which we comment today.

B. Proposed Section 11.24(0 Exceeds the Scope of the Board's Authority

The Board's general nilemaking authority derives entirely from the CPA Law* jggs 63
P.S. §§ 9.2c, 9.3 (establishing Board and defining scope of Board's powers). As such, die Board
may promulgate rules regulating the practice of public accounting onjv to the extent that the
Pennsylvania legislature has delegated the particular authority to the Board to do $0. Confirming
the limited scope of the Board's authority, the legislature has specifically admonished the Board
to "adopt, promulgate, and enforce" rules that are ̂ ot inconsistent" with the CPA Law. 63 P.S.
§ 9.3(12) (emphasis added). To be sure, the Board has broad power to regulate various aspects
of the practice of public accounting, see generally 63 P.S. § 9.3, but that power is always subject
to applicable limitations set forth in the organic statutory language.

With respect to the receipt of coxxnoissions by CPAs> die legislature has provided dear and
specific guidance as to the nature of the regulations the Board may adopt. Section 12(pX4) of the
CPA Law directs the Board to promulgate regulations specifying the terms of the disclosures
required by [the statute], the naoser in which the disclosures shall be made, and such other
matter* regarding the disclosures as the board shall deem appropriate." 63 P.S. § 9.12(pX^)
(emphasis added).2' The authority delegated to the Board in § 9.l2(pX4) thus extends ppjy to
regulations relating directly to the disclosures required by the CPA Law. Although the Board
retains some discretion to determine what if any other rules may be "appropriate," such rules must
relate to the disclosures See id.

Proposed section 1 l.24(f) exceeds the limited scope of the Board's authority. Section
11.24(f) would require CPAs who receive commissions to '̂ maintain workpapers that document
discussions regarding the client's investment needs, the investment strategies considered, and
the basis for the investment strategy recommended by die licensee.11 Pennsylvania Bulletin,
VoL 30, No. 10, at 1273 (emphasis added). This requirement plainly does not relate to
disclosures. Instead, it relates, at bottom, to the appropriateness of the client's underlying
investment. The only thing the Board could hope to learn from these workpapers - if what the

2/ The legislature further mandated that the regulations require, at a minimum, that a
disclosure be in writing, that it be clear and conspicuous, that it state the amount of the
commission or the basis for computing it, and that it be made at or before the time the relevant
product or service is recommended. Sfifi 63 P.S. § 9.12(pX4Xi>(«0-

APR 03 2a?0 14:32 972 870 6462 PKZL.VZ
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Steven Wennberg, Esq.
April 3,2000
Page 3

Board seeks is access to those workpapers - is the substance of the discussions between the CPA
and his client regarding financial planning and investment strategies. However, it is clear from the
statutory language of 12(p) that the legislature is concerned only with ensuring that procedural
rules regarding disclosure are followed. The legislature simply has not given the Board authority
to inquire into the substance of CPA-client conversations relating to investments and investment
strategies.

la fact, the purpose of proposed section 11.24(f) is not entirely dear. To the extent the
Boaxd simply seeks to require CPAs who receive commissions to maintain workpapers related to
the underlying commsdoa-yieldiag transactions, the requirement exceeds die Board's authority,
as set forth above. Moreover, such requirements already exist in the form of state and federal
securities regulations, with which many CPAs who receive commissions already must comply. To
the extent the Board further seeks to be able to verify that CPAs are in fact maintaining the
specified workpapcrs, again, the proposed regulation exceeds the Board's authority. Both of
these purposes impennissibly implicate the substance of the investment advice offered by die CPA
to his clients.

However, if what the Board seeks to do is verify that CPAs are complying with, the
procedural requirements for disclosure as set forth in the statute and the Board's implementing
regulations, §m> e.g.r proposed section 11.24(e) (requiring that disclosure occur in engagement or
representation letter signed by client), there are other, permissible means available to achieve this
end For example, the Board could require CPAs who receive commbsions to maintain files
containing the required disclosures. Unlike section 11.24(f), such a requirement would appear to
fell within the legislature's specific grant of authority to the Board for regulating disclosure-
related matters. Sse 63 RS. § 9.12(pX4).

C Proposed Section 11.24(g) Also Exceeds the Scope of the Board's Authority and Is
Further Inconsistent with the CPA Law's Main Language

Proposed Section 11.24(g) also raises issues with respect to the scope of the Board's
authority. This provision would prohibit CPAs from receiving commissions for recommending a
product or service not only to an attest client, see 63 P.S. § 9.12(pXlX^H^)>but ftko t 0 U Y
''individual or entity that can exercise significant influence over the operating, financial or
accounting policies'* of that attest client Pennsylvania Bulletin, Vol 30, No. 10, at 1273
(emphasis added).

Again, this proposed amendment exceeds the scope of die Board's authority. As set forth
above, the Board's authority to promulgate regulations in this context extends only to regulations
relating to disclosures. &££ § 9.12(pX4). Section 11.24(g) Las nothing to do with disclosures.
Rather, this provision relates to the class of persons from whom CPAs may or may not receive
commission-based compensation.

Moreover, section 1 l,24(g) is fatally inconsistent with the plain language of the CPA Law
which prohibits the receipt of commissions by CPAs only under limited circumstances. As set
forth above, the CPA Law expressly permits CPAs to receive commissions for recommending to a

£F& 03 2000 14:32 972 870 6462 PAGE.G^
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client any product or service, is long as the CPA or his firm does not perform specified attest
activities for that client. See 63 P.S. § 9J2(p). Section 1 L24(g) would expand the scope of the
statutory exception to restrict the receipt of commissions even fiuiher. Thb expansion is in
contravention of explicit legislative intent that commission based compensation be prohibited only
for attest clients. It is axiomatic that an administrative agency may not exceed the boundaries of
its authority to legislate where the legislature has chosen not to regulate.

In addition, proposed section lL24(g)'s "significant influence" standard is vague and
unworkable. Whereas the statute is clear and workable - permitting commi&slon-based
compensation from all but a CPA'3 attest clients - the Board's proposed rule would require CPAs
to engage m cumbersome case-by-case determinations of whether each new investment client can
exercise "significant influence*1 over one of the CPA's existing attest clients; for example, a CPA
must decide whether an individual holds a "poUcymaking" position- Proposed section 11.24(g)
lacks clear guidelines as to how this provision would be applied by practicing CPAs, and should
be deleted for this reason as well

D. Conclusion

Because proposed sections 1 L24(£) and (g) exceed the scope of the Board's authority,
and because section 1 L24(g) is further inconsistent with the statute, H.D. Vest strongly urges the
Board to delete those provisions from its proposed rules relating to commissions, H.D. Vest
appreciates the opportunity to submit these comments for the Board's due consideration, and
would be happy to provide additional information upon the Board's request. Should you have
any questions regarding these comments, please contact Bredt Norwood at 800/821-8254.

Sincerely,

Bredt Norwood
General Counsel
R D . Vest

APR 03 2000 14:33 972 87e 6462 PAGE.35
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CERTIFIED PUBLIC ACCOUNTANTS

Steven Wennberg, Esquire
State Board of Accountancy
P.O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulations

Dear Mr. Wennberg:

I am writing on behalf of the fourteen shareholders of Elko, Fischer, McCabe & Rudman, Ltd., a
CPA firm with offices in Delaware, Chester and Montgomery Counties, Pennsylvania, established
almost 40 years ago. We find it unfortunate that the State Board of Accountancy chose the
busiest time of the year for CPAs to respond to such an important issue which has been debated
for almost two years.

We are in full agreement with the comment letter, dated March 13, 2000, from Gary R. Claus,
CPA, President of the Pennsylvania Institute of Certified Public Accountants, which outlined
significant and important objections to the adoption of the Board's proposed regulations on
receipt of commissions and referral fees.

From our perspective, the restrictive language, particularly in Paragraph g, imposes severe
hardships not only on CPAs, but also on clients who wish to avail themselves of the opportunity to
seek alternative professional financial services advice and implementation of their financial plans.

For years, our clients have requested that we advise and assist them with their investment and
insurance needs. In the past, we were forced to send clients to brokers and insurance agents
who often did not have the ability to understand their overall financial and tax status and, more
importantly, did not have a trusted relationship established with them. Our clients have
repeatedly told us of their dissatisfaction with the advice and attention provided by these advisors.
Fortun.ate!y,,the accounting professionirecognizcd dur cjishis1 concerns and regulation^ ,-
throughout the country were adopted to allow us to become licensed advisors and to directly
provide a variety of financial services.

The proposed rules of the State Board of Accountancy, if enacted, will cause us to revert back to
the former approach of turning many of our clients away and back to advisors who have
demonstrated that they either do not promote our clients' interests or do not have the technical
competence to advise them properly.

Many of our potential financial services clients are small business owners for whom we prepare
compilations or reviews for their businesses. These business owners often have special tax,
estate and retirement planning needs. We are in a position to recognize these issues and effect
solutions more capably than outside advisors. The Board's proposed rules effectively limit our
role in this process.

524 NORTH PROVIDENCE ROAD, MEDIA, PA 19063 610-565-3930 FAX 610-566-1040 11 TURNER LANE, WEST CHESTER, PA 19380 610-431-1003 FAX 610-696-3367
2901 JOLLY ROAD, PLYMOUTH MEETING. PA 19462 610-279-9100 FAX 610-279-7100 229 EAST KING STREET, MALVERN, PA 19355 610-644-6829 FAX 610-296-9606

161 NORTH BROAD STREET, WOODBURY, NJ 08096 856-845-6660 FAX 856-845-7184
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The prohibitions stated in Paragraph g are not found in regulations for other services that CPAs
provide. For example, the receipt of fees for the performance of management consulting or
information technology engagements by CPAs for attest clients is not restricted or deemed to be
in violation of independence rules. Despite the fact that these consulting services may result in
significant revenues to CPAs, the Board has decided that only commission revenues from
investment or insurance activities should be regulated.

It appears that the Board has adopted a position which is in conflict with the majority of the
profession. Both the American Institute and State Societies of CPAs throughout the country do
not find a conflict between the receipt of commissions and independence rules. The AICPA
carefully studied and addressed its position on commissions and referral fees in Ethics section
503 in 1990. This rule does not prohibit the receipt of commissions and referral fees for financial
services rendered to individuals who are owners or employees of attest engagement clients. In
addition, of the 40 states which permit CPAs to receive commissions and referral fees, we are not
aware that any other State Board of Accountancy has taken such a restrictive position.

In effect the Pennsylvania State Board of Accountancy has decided that CPAs are to be
automatically presumed guilty of violating independence rules when receiving commissions from
owners and others who exercise "significant influence" over businesses for whom we conduct
attest services. It is unfortunate that our ethics should be questioned and dismissed so easily.

We strongly urge the Board to reconsider Paragraph g of its proposed regulation and allow CPAs
to perform important services, that they are often best suited to provide, on a competitive basis
with non-CPAs who are frequently less qualified.

We would be pleased to meet and further discuss the concerns and issues outlined in our letter.
Please feel free to contact me or any of the shareholders of our firm.

Sincerely,

ELKO, FISCHER, McCABE & RUDMAN, Ltd.

MARC R. . SIMMONS, QPA, CFP

MRS:fet

cc: State Representative William Adolph
State Representative Stephen Barrar
State Senator Clarence Bell
State Representative Mario J. Civera
Gary R. Claus, President PICPA
State Representative Mary Ann Dailey
State Senator Stewart J. Greenleaf
State Representative John A. Lawless
State Senator Joseph Loeper
State Representative Ronald C. Raymond
State Representative Matt Ryan
Richard M. Sandusky, Deputy Director for Legislative Analysis
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Steven Wennberg, Esquire
State Board of Accountancy
116 Pine Street
P. O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

I am a certified public accountant and licensee in Pennsylvania and take exception to Paragraph
(g) of the above-referenced regulation.

I do not agree with the imposition of the independence standard of "significant influence" with
respect to the receipt of commissions and believe that Paragraph (g) is vague, ambiguous and
conflicts with the ethical rules of conduct of the accounting profession.

If a licensee provides investment advisory services to a shareholder or employee of an attest
client and the licensee receives a commission as compensation from the shareholder or
employee, it is considered a separate client and a separate engagement. Linking together two
separate engagements could pose a difficult interpretive issue since independence is not defined
in either the statute or the existing regulations. Existing independence regulations do not refer to
commissions and are written to include attest activities only.

Under Paragraph (g) of the proposed regulation, a licensee would be at risk because of the
vagueness of the language and the lack of a measurement standard. A licensee would not be able
to determine how independence might be impaired. Furthermore, a licensee in Pennsylvania will
be at a competitive disadvantage with licensees of other states because of the more restrictive
standard and regulation.

I strongly urge that Paragraph (g) be deleted from the proposed regulation regarding
Commissions and Referral Fees.

Sincerely,

Timothy J. Gooch, CPA
cc: Representative Matthew E. Baker

Nancy\wennberg\3\2000
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Mr. Steven Wennberg, Esquire
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

RE: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

On behalf of the 19,000 members of the Pennsylvania Institute of Certified Public
Accountants, I would like to take this opportunity to express our comments
regarding the proposed regulations of the State Board of Accountancy regarding
Commissions and Referral Fees (Section 11.24 - published in Pennsylvania
Bulletin, March 4, 2000).

In general, the PICPA supports the provisions of the proposed regulation, with
the exception of Paragraph (g). The PICPA does not agree with the imposition of
the independence standard of "significant influence" with respect to the receipt
of commissions. Paragraph (g) is ambiguous and vague at best. Neither the
American Institute of CPAs or PICPA Rules of Conduct regarding receipt of
commissions are linked to the independence rules, unless the licensee is
providing an attestation service to the client. We believe that the public
interest would be better served by a regulation that is not in conflict with the
ethical rules of conduct of the accounting profession.

If a licensee provides investment services to a shareholder or.employee of an
attest client, or to an employee benefit plan sponsored by an attest client, and
the licensee receives a commission as compensation from that shareholder,
employee, or a third party, it is considered a separate client and a separate
engagement. To link together the two separate engagements could pose a difficult
interpretive and perhaps legal issue for the State Board as independence is not
defined in either the statute or the existing regulations. In fact, the existing
independence regulations do not refer to commissions, and are written to include
attest activities only.

Under paragraph (g) of the proposed regulation, a licensee would be at risk
because of the vagueness of the language and the fact that nowhere in the
independence rules is there a reference to receipt of commissions. A licenses
would not be able to determine how independence might be impaired because there
is no measurement standard. In addition, a licensee in Pennsylvania would be
held to a more-restrictive standard/regulation than in other states, placing that
licensee at a competitive disadvantage compared with licensees around the
country. In the ever shrinking world of electronic commerce, to link two
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separate engagements in order to prohibit a CPA from receiving a commission would
be unfair to Pennsylvania licensees.

Apart from the undesirability of this provision based upon considerations of
ambiguity, economics, and conflict with ethical rules of conduct, there is a
fundamental legal problem with proposed Paragraph (g). Simply stated, the Board
lacks authority to adopt this regulation for two reasons: (1) Paragraph (g) is
inconsistent with the clear language of the statute; and (2) it exceeds the
legislative delegation of power to implement regulations. Section 9.12(p)(l) of
the CPA Law refers specifically to "a client". It does not refer to some other
person or entity having some position of influence with the client. Further,
Section 9.12(p)(4) of the statute expressly provides that the Board's power to
promulgate regulations shall be limited to disclosure matters. It does not
confer power to expand this application of the statute beyond clients.

It is a fundamental proposition of administrative law that an agency*s delegated
power to adopt regulations is not to make law, but rather to carry into effect
the will of the legislature.

The PICPA strongly suggests that Paragraph (g) be deleted from the proposed
regulation regarding Commissions and Referral Fees.

Thank you for the opportunity to provide these comments to the State Board
regarding this regulation. We have previously offered to meet with the State
Board to discuss this matter, and we reiterate our offer. If we can be of
further assistance, please feel free to contact me or Mr. Michael Colgan of the
PICPA.

Sincerely,

Michael J. Piascinski
Certified Public Accountant

pc: Richard M. Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
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Steven Wennberg, Esquire
State Board of Accountancy
P. O. Box 2649
Harrisburg, Pennsylvania 17105-2649

RE: Proposed Commissions and Referral Fees Regulations

Dear Attorney Wennberg:

I am in receipt of the proposed regulations of the State Board of Accountancy regarding
Commissions and Referral Fees (Section 11.24 - published in the Pennsylvania Bulletin,
March 4,2000).

I want to express my significant concern with Subsection (g) that bars Pennsylvania CPA's (but
not the CPA's from any other state) from receiving a commission for selling, recommending or
referring a product or service to an individual or entity that can exercise "Significant influence"
over an attest client.

While the AICPA and, I believe almost 49 other states, have found that this restriction is not
necessary to protect our appearance of independence, the Board's lone position of finding a need
to protect our appearance of independence by making Pennsylvanians less competitive than
CPA's from all other states is both troublesome and very disappointing.

One must surely question whether this is in the best interest of Pennsylvanians (small businesses
and their owners) or the workings of a few individuals who "know best".
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One must also questions whether this is in the best interest of hard-working Pennsylvania CPA's.

Why must Pennsylvania be so obstinate in the face of what the rest of our country has laid down
as the rules for operating?

I humbly beseech the Board to reconsider the "Significant Influence" restrictions of Subsection
(g) and permit us to serve our clients and provide them the products and services they want to
receive from their "Trusted Advisors".

Very

Frank P. Orlando, CPA

OF\C00\S WBNNBEROPICPA PROPOSED REGS 032200
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CMr. ̂ vcttWennberg, Esquire
StatllBoa#ofAccountancy
P.O. Box 2 6 4 ^
Harrisburg,PA 17105-2649

RE: State Board of Accountancy [49 PA. CODE CH. 11]
Proposed Regulations on Commissions and Referral Fees

Dear Mr. Wennberg,

This letter is in response to the proposed amendments that were published in the PA
Bulletin, Volume 30, No. 10 on March 4,2000.

My concerns are related to Subsection (g) of the proposed regulations that indicate a
licensee who performs an attest activity for a client may not receive a commission for
recommending or referring a product or services to an individual or entity that can exercise
"significant influence" over the client's operating, financial and accounting policies.

This section of the proposed regs, as written, is in conflict with the current AICPA and
PICPA rules of conduct regarding the acceptance of commissions for services rendered to a
client for whom no attest service is being performed.

This provision is also in conflict with the current changes taking place in our profession.
Our clients are requesting, and in some cases demanding, that we be able to be a "fGll service"
provider of all their tax, accounting and financial needs. This proposed regulation will clearly
put the CPA profession within the Commonwealth of PA at a competitive disadvantage with
other CP As in surrounding states as well as the entire investment and financial services industry.

I am assuming that most of the board members of the PA Board of Accountancy are
practicing CPAs. If their clients are like our clients, the client is asking their CPA to provide
these additional financial services for them. The client trusts us and feels comfortable with our
recommendations knowing that we have their best interests in mind.

Member of AICPA Division for CPA Firms • SEC and Private Companies Practice Sections
AGN International - North America
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The proposed regulations contain an example where a licensee has a two-member
partnership as an attest client. If the licensee receives a commission on the sale of a product or
services to a non- attest client that is a $0% partner in the partnership. The Board believes the
receipt of the commission would have an adverse impact on the licensee's independence with
respect to the attest client partnership. What if the licensee provides estate planning to one of the
50% partners in the partnership? As part of the estate planning the buy-sell agreements between
the two partners is reviewed. It is determined by the partners and their attorney, as well as their
CPA that life insurance is needed to fund the buy-sell agreement. The client wants to purchase
this life insurance. The client wants his CPA to provide the life insurance product in order to
implement the buy-sell agreement. Your proposed regulations would prevent the CPA from
providing the life insurance product that the client wants and needs. It will force the client to go
elsewhere to obtain the same product. Any situation such as this one where the CPA provides
services for the 50% partner and receives a commission would have no impact on the licensee's
independence (actual or perceived) with respect to the attest partnership if the CPA acts in the
best interest of the individual client as required by the AICPA rules of professional conduct and
the licensing agencies such as the NASD, SEC, etc.

The proposed regulations also indicate the board's proposed "significant influence"
standard is derived from the AICPA's code of professional conduct's ethical interpretation
relating to the effect that a certified public accountant's financial interest in a non-client has on
his independence with a client when the non client has as an investor or investee relationship
with the client. We fail to see the connection between the code of professional conduct and an
individual client's decision to purchase Financial services from a licensed CPA when the
individual client is provided the option to purchase those services through the payment of a
commission, a management fee or some other fee arrangement, or is also provided the option to
purchase those services through other professionals but chooses to have his CPA provide the
services. We, as CPAs, are our clients trusted advisors. If the CPA is properly licensed with the
Securities and Exchange Commission (SEC), the National Association of Securities Dealers
(NASD), or the PA Securities Commission, the CPA is now in the role of a fiduciary for that
client in providing financial services. Therefore, the CPA must act in the best interest of the
client and as such, we do not see how independence can be impaired, regardless of whether the
individual client is the owner of a business entity for which the CPA is providing attest services.
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The proposed regulations in Subsection (c), Cooperation with peer reviewers, indicate that
a licensee who sells commission-based products or services to attest clients will not receive an
unqualified peer review report.

Based on the CPA law Section 12 (p)(l) I am assuming there is an exception for a licensee
who issues a financial statement on a compilation basis, and the licensee's compilation report
discloses the licensee lacks independence. This appears to be consistent with the other sections
of the CPA law. It would be helpful if this point was clarified in the proposed regulations.

With regard to the publishing of the proposed regs on March 4, 2000 the board could have
selected a more appropriate time to release these proposed regulations for comment to the PA
CPA community. The entire profession who these regulations impact is in the middle of our
busiest tax filing season with the March 15th and April 15th deadlines dominating most CPA
professional's time and thought process. I certainly hope that the board takes this into account in
interpreting the number of comments they receive related to these proposed regulations.

If you have any questions related to my comments or would like to discuss them in greater
detail, please feel free to contact me.

Very truly y

ANTHONY R. DEyTSCH, CPA

ARD:lcp

cc: Robert A. Oster, CPA
Michael Colgan, PICPA

g:\clients\stratus\Wennberg Comment 03~20-00.doc
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March 18,2000

Mr. Steven Wennberg, Esq.
State Board of Accountancy
P O Box 2649
Harrisburg, PA 17105-2649

RE: State Board of Accountancy Proposed Regulations Regarding the Receipt of Coniniis^lSisf^tt

Dear Mr. Wennberg:

Having read the proposed regulations regarding the receipt of commissions and a copy of the letter
to you by Gary R. Claus, CPA, President PICPA, dated March 13, 2000,1 strongly concur with the stand
taken by Mr. Claus. I am opposed to the inclusion of''significant influence" language into the
commissions regulations for the reasons stated in the comment letter of Mr. Claus to the State Board.

Very truly yours,

Richard W. Groves, C.P.A.

RWG/mm

Enclosure: Copy of letter dated 3/13/200 from Gary R. Claus, CPA

cc: Richard M. Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
14th Floor - Harristown 2
333 Market Street
Harrisburg, PA 17101

F:\DATA\WORD\Karen\letter to Wennberg re regulating commissions.doc
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March 13, 2000

Steven Wennberg, Esq.
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

On behalf of the 19,000 members of the Pennsylvania Institute of Certified Public
Accountants, I would like to take this opportunity to express our comments
regarding the proposed regulations of the State Board of Accountancy regarding
Commissions and Referral Fees (Section 11.24 - published in Pennsylvania
Bulletin, March 4,2000).

In general, the PICPA supports the provisions of the proposed regulation, with
the exception of Paragraph (g). Tim PICPA does not agree with the imposition of
the independence standard of "significant influence" with respect to the receipt of
commissions. Paragraph (g) is ambiguous and vague at best Neither the
American Institute of CPAs or PICPA Rules of Conduct regarding receipt of
commissions are linked to the independence rules, unless the licensee is
providing an attestation service to the client. We believe that the public interest
would be better served by a regulation that is not in conflict with the ethical rules
of conduct of the accounting profession.

If a licensee provides investment services to a sharehc BT or employee of an
attest client, or to an employee benefit plan sponsored ~? an attest client, and the
licensee receives a commission as compensation from that shareholder,
employee or a third party, it is considered a separate client and a separate
engagement To link together the two separate engagements could pose a
difficult interpretive and perhaps legal issue for the State Board as independence
is not defined in either the statute or the existing regulations. In fact, the existing
independence regulations do not refer to commissions, and are written to include
attest activities only.

Under paragraph (g) of the proposed regulation, a licensee would be at risk
because of the vagueness of the language and the fact that nowhere in the
independence rules is there a reference to receipt of commissions. A licensee
would not be able to determine how independence might be impaired because
there is no measurement standard. In addition, a licensee in Pennsylvania would
be held to a more-restrictive standard/regulation than in other states, placing that

The CPA. Never Underestimate The Value.
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licensee at a competitive disadvantage compared with licensees around the
country. In the ever shrinking world of electronic commerce, to link two separate
engagements in order to prohibit a CPA from receiving a commission would be
unfair to Pennsylvania licensees.

Apart from the undesirability of this provision based upon considerations of
ambiguity, economics, and conflict with ethical rules of conduct, there is a
fundamental legal problem with proposed Paragraph (g). Simply stated, the
Board lacks authority to adopt this regulation for two reasons: (1) Paragraph (g)
is inconsistent with the dear language of the statute; and (2) it exceeds the
legislative delegation of power to implement regulations. Section 9.12 (p)(1) of
the CPA Law refers specifically to "a client". It does not refer to some other
person or entity having some position of influence with the client Further,
Section 9.12 (p)(4) of the statute expressly provides that the Board's power to
promulgate regulations shall be limited to disclosure matters. It does not confer
pcwer to expand this application of the statute beyond clients.

It is a fundamental proposition of administrative law that an agency's delegated
power to adopt regulations is not to make law, but rather to carry into effect the
will of the legislature.

The PICPA strongly suggests that Paragraph (g) be deleted from the proposed
regulation regarding Commissions and Referral Fees.

Thank you for the opportunity to provide these comments to the State Board
regarding this regulation. We have previously offered to meet with the State
Board to discuss this matter, and we reiterate our offer. If we can be of further
assistance, please feel free to contact me or Mr. Michael Cokjan of the PICPA.

Sincerely,

Gary R. Claus, CPA
President

C: Richard M. Sandusky
Deputy Director for Legislative Analysis
independent Regulatory Review Commission
14" Floor - Harristown 2
333 Market Street
Harrisburg, PA 17101

The CPA. Never Underestimate The Value.
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Mr. Steven Wennberg, Esq.
State Board of Accountancy
P O Box 2649
Harrisburg, PA 17105-2649

RE: State Board of Accountancy Proposed Regulations Regarding the Receipt of Commis^oW^ t

Dear Mr. Wennberg:

Having read the proposed regulations regarding the receipt of commissions and a copy of the letter
to you by Gary R. Clans, CPA, President. PICPA, dated March 13, 2000,1 strongly concur with the stand
taken by Mr. Claus. I am opposed to the inclusion of ̂ significant influence" language into the
commissions regulations for the reasons stated in the comment letter of Mr. Claus to the State Board.

Very truly yours,

/
Richard W. Groves, C.P.A.

RWG/mm

Enclosure: Copy of letter dated 3/13/200 from Gary R. Claus, CPA

cc: Richard M. Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
14th Floor - Harristown 2
333 Market Street
Harrisburg, PA 17101
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March 13,2000

Steven Wennberg, Esq.
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

On behalf of the 19,000 members of the Pennsylvania Institute of Certified Public
Accountants, I would like to take this opportunity to express our comments
regarding the proposed regulations of the State Board of Accountancy regarding
Commissions and Referral Fees (Section 11.24 - published in Pennsylvania
Bulletin, March 4,2000).

In general, the PICPA supports the provisions of the proposed regulation, with
the exception of Paragraph (g). The PICPA does not agree with the imposition of
the independence standard of •significant influence" with respect to the receipt of
commissions. Paragraph (g) is ambiguous and vague at best. Neither the
American Institute of CPAs or PICPA Rules of Conduct regarding receipt of
commissions are linked to the independence rules, unless the licensee is
providing an attestation service to the client. We believe that the public interest
would be better served by a regulation that is not in conflict with the ethical rules
of conduct of the accounting profession.

If a licensee provides investment services to a sharehc ar or employee of an
attest client, or to an employee benefit plan sponsored ->• an attest client, and the
licensee receives a commission as compensation from that shareholder,
employee or a third party, it is considered a separate client and a separate
engagement. To link together the two separate engagements could pose a
difficult interpretive and perhaps legal issue for the State Board as independence
is not defined in either the statute or the existing regulations. In fact, the existing
independence regulations do not refer to commissions, and are written to include
attest activities only.

Under paragraph (g) of the proposed regulation, a licensee would be at risk
because of the vagueness of the language and the fact that nowhere in the
independence rules is there a reference to receipt of commissions. A licensee
would not be able to determine how independence might be impaired because
there is no measurement standard. In addition, a licensee in Pennsylvania would
be held to a more-restrictive standard/regulation than in other states, placing that
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licensee at a competitive disadvantage compared with licensees around the
country. In the ever shrinking world of electronic commerce, to link two separate
engagements in order to prohibit a CPA from receiving a commission would be
unfair to Pennsylvania licensees.

Apart from the undesirability of this provision based upon considerations of
ambiguity, economics, and conflict with ethical rules of conduct, there is a
fundamental legal problem with proposed Paragraph (g). Simply stated, the
Board lacks authority to adopt this regulation for two reasons: (1) Paragraph (g)
is inconsistent with the dear language of the statute; and (2) ft exceeds the
legislative delegation of power to implement regulations. Section 9.12 (p)(1) of
the CPA Law refers specifically to "a client". It does not refer to some other
person or entity having some position of influence with the client Further,
Section 9.12 (p)(4) of the statute expressly provides that the Board's power to
promulgate regulations shall be limited to disclosure matters. It does not confer
' power to expand this application of the statute beyond clients.

It is a fundamental proposition of administrative law that an agency's delegated
power to adopt regulations is not to make law, but rather to carry into effect the
will of the legislature.

The PICPA strongly suggests that Paragraph (g) be deleted from the proposed
regulation regarding Commissions and Referral Fees.

Thank you for the opportunity to provide these comments to the State Board
regarding this regulation. We have previously offered to meet with the State
Board to discuss this matter, and we reiterate our offer. If we can be of further
assistance, please feel free to contact me or Mr. Michael Cokjan of the PICPA.

Sincerely,

Gary R. Claus, CPA
President

C: Richard M. Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
14* Floor - Harristown 2
333 Market Street
Harrisburg, PA 17101
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Steven Wennberg, Esquire
State Board of Accountancy
116 Pine Street
P. O. Box 2649
Harrisburg, PA 17105-2649

Original:
Bush
Copies:
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RE: PROPOSED AMENDMENTS TO CPA LAW REGARDING
COMMISSION AND REFERRAL FEE REGULATION

Dear Mr. Wennberg:

This letter is in response to proposed Amendments by the State Board of Accountancy
regarding commissions and referral fees, as published in the Pennsylvania Bulletin, dated March
4, 2000.

In proposed Subsection (c), there is a statement in the Pennsylvania Bulletin indicating
that a licensee who sells commission-based products or services to attest clients will not receive
an unqualified peer review report. I assume that an exception to this statement would be the
situation where a licensee performs a compilation service and discloses his lack of independence
in the report letter. I believe this would be consistent with the other Subsections of the Board's
proposal; nevertheless, a clarification of that point would be helpful.

Our objection to the proposed Amendments is within Subsection (g). The proposal as
written is in conflict with current AICPA and PICPA Rules of conduct regarding the acceptance
of a commission for services rendered to a client for whom no attest service is being performed.
This provision is also in conflict with the overwhelming movement of the profession towards
"full-service" professional services, by putting the CPA profession within Pennsylvania at a
competitive disadvantage with licensees in surrounding states, as well as the entire investment
industry. Also, the Board indicates that the "significant influence" standard is derived from the
AICPA Code of Professional Conduct's Ethical Interpretation relating to the effect that a
Certified Public Accountant's financial interest in a non-client has on his independence with a
client when the non-client has an investor or investee relationship with the client. I fail to see the
link between the Code of Conduct and an individual client decision to purchase financial services
from a Certified Public Accountant when the individual is provided the option to purchase those
services through the payment of commission, a management fee, or some other fee arrangement.
As long as the individual client has the option, I do not see how independence can be impaired,
regardless of whether the individual client is the owner of a business entity for which the
Certified Public Accountant is providing attest services. The link just does not exist.

Member of AICPA Division for CPA Firms • SEC and Pnvate Companies Practice Sections
AGN International - North America
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Assuming Subsection (g) is eliminated, Subsection (e) would seem unnecessary. The
disclosures of the fee arrangement should be with the owner of the business entity and not the
entity itself.

My only other observation is that the Board could not have selected a more inopportune
time to release these proposed Regulations for comment. The entire profession is in the middle
of tax filing season, with two significant due dates? March and April 15th, dominating most
professionals time and thought process. I only hope the Board feels they have received enough
feedback on these matters to make an informed decision going forward.

I appreciate the opportunity to provide this response to the proposed Amendments. If
you would like to discuss this matter further, or have any questions regarding my response,
please feel free to contact me.

Very truly yours,

tOBERT A, OSTER, CPA
MANAGING SHAREHOLDER

RAO/jek

cc: Anthony R. Deutsch, CPA
Michael Colgan, PICPA
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Steven Wennberg, Esq.
State Board of Accountancy
116 Pine Street
P.O. Box 2649
Harrisburg, PA 17105-2649

Re: Proposed Commission and Referral Fee Regulation

Dear Mr. Wennberg:

I would like to take this opportunity, as a licensed CPA in Pennsylvania, to express my
comments regarding the proposed regulations of the State Board of Accountancy
regarding Commissions and Referral Fees (Section 11.24 - published in Pennsylvania
Bulletin, March 4, 2000).

I strongly believe that the CPA law in Pennsylvania should conform to the ethics of the
profession on a national basis, as promulgated by the American Institute of Certified
Public Accountants. Placing more restrictive provisions on Pennsylvania CPAs places
them in an unfair competitive disadvantage with CPAs in other states. The country and
the CPA profession, as a whole, are adapting to meet the needs of our ever changing
society. The CPA profession in Pennsylvania must be allowed to keep up with the
changing socioeconomic environment, in order to better serve Pennsylvanians.

I do not agree with the imposition of the independence standards of "significant influence",
in Paragraph (g), with respect to the receipt of commissions. Paragraph (g) is ambiguous
and vague at best. Neither the American Institute of CPAs or PICPA Rules of Conduct
regarding receipt of commissions are linked to the independence rules, unless the
licensee is providing an attestation service to the client. I believe that the public interest
would be better served by a regulation that is not in conflict with the ethical rules of
conduct of the accounting profession.

If a licensee provides investment services to a shareholder or employee of an attest client,
or to an employee benefit plan sponsored by an attest client, and the licensee receives
a commission as compensation from that shareholder, employee or a third party, it is
considered a separate client and a separate engagement. To link together the two
separate engagements could pose a difficult interpretive and perhaps legal issue for the
State Board as independence is not defined in either the statute or the existing
regulations. In fact, the existing independence regulations do not refer to commissions,
and are written to include attest activities on
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Under paragraph (g) of the proposed regulation, a licensee would be at risk because of
the vagueness of the language and the fact that nowhere in the independence rules is
there a reference to receipt of commissions. A licensee would not be able to determine
how independence might be impaired because there is no measurement standards, In
addition, a licensee in Pennsylvania would be held to a more-restrictive
standard/regulation than in other states, placing that licensee at a competitive
disadvantage compared with licensees around the country. In the ever shrinking world
of electronic commerce, to link two separate engagements in order to prohibit a CPA from
receiving a commission would be unfair to Pennsylvania licensees.

Apart from the undesirability of this provision based upon considerations of ambiguity,
economics, and conflict with ethical rules of conduct, there is a fundamental legal problem
with proposed Paragraph (g). Simply stated, the Board lacks authority to adopt this
regulation for two reasons: (1) Paragraph (g) is inconsistent with the clear language of
the statute; and (2) it exceeds the legislative delegation of power to implement
regulations. Section 9.12 (p)(1) of the CPA Law refers specifically to "a client". It does not
refer to some other person or entity having some position of influence with the client.
Further, Section 9.12 (p)(4) of the statute expressly provides that the Board's power to
promulgate regulations shall be limited to disclosure matters. It does not confer power to
expand this application of the statute beyond clients.

It is a fundamental proposition of administrative law that an agency's delegated power to
adopt regulations is not to make law, but rather to carry into effect the will of the
legislature.

I strongly recommend that Paragraph (g) be deleted from the proposed regulation
regarding Commissions and Referral Fees.

Thank you for the opportunity to provide these comments to the State Board regarding this
regulation.

Very truly yours,

Of Kimmel, Lorah + Associates LLP

Barry W. Fry, CPA

cc: Richard M. Sandusky
Deputy Director for Legislative Analysis
Independent Regulatory Review Commission
14th Floor - Harristown 2
333 Market Street
Harrisburg, PA 17101
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